Emerging Equities in Paying for Municipal Services—
The Problem with the Real Property Tax
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The Eroding Real Property Tax Base

The primary source of revenue to finance munici-
pal services,! such as police, fire protection, emergency
services, park and recreation facilities, etc., is the real
property tax (RPT), that lien on real property levied annu-
ally by local governments satisfied by paying your RPT
each year. Non-payment of the RPT will eventually result
in the local government’s foreclosure on an individual’s
residence or business. Not surprisingly, the RPT is the
most effective form of local government taxation—easy
to collect and easy to increase because real property can
never be relocated. The only unpredictable aspect of the
RPT comes from state-mandated limits on the RPT levy?
and figuring out the assessed value.?

Some real property is not subject to the RPT, result-
ing in lost revenue, which local governments crave today.
Article XVI, section 1 of the New York State Constitution
provides that tax exemptions “may be altered or repealed
except those exempting real or personal property used
exclusively for religious, educational or charitable pur-
poses...and owned by any corporation or association
organized or conducted exclusively for one or more such
purposes and not operating for profit.”* This constitution-
al rule was then codified in the Real Property Tax Law.
Title 1 of the Real Property Tax Law exempts government
property from the RPT.® Those corporations whose real or
personal property is exempt from the RPT include those
granted an exemption from the federal income tax under
§ 501(c) of the Internal Revenue Code of 1986, as amend-
ed (the “Code”).”

The problem facing local governments with rising
municipal costs is that the amount of tax-free property is
so great; it results in municipal debt because municipali-
ties cannot receive payment for mandated services. At
its worst, some municipalities must remain financially
fit while only receiving tax income from just half of the
property within the municipal boundaries.® For example,
in the City of Albany, nearly 60% of the City’s real prop-
erty is exempt from the RPTs, with about one-half of that
amount being state-owned property.® Similarly, in the
Village of New Paltz, home of a major SUNY campus,
nearly 75% of the Village’s real property is exempt from
the RPT.1? In 2012, a report issued by the New York State
Comptroller (the “Report”) indicated that tax-exempt
government property made up $343 billion, or 41%, of
the value of total tax-exempt property in the state of New
York (the “State” or “New York”).!! Government property
includes property owned by the United States (buildings
and land), the State (buildings, jails, and courthouses),
state agencies (bridges and tunnels, water systems, sewer
systems), local governments (police stations, firehouses,

and public libraries), school districts, and foreign govern-
ments.!? Additionally, the Report showed that non-for-
profit corporations (NFPC) made up $111.8 billion, or 14%
of the value of total tax-exempt property in the State.!®
NFPCs include houses of worship, health care facilities
and education facilities.!* The Code currently exempts
income tax from NFPCs because these entities provide
goods and services that the government cannot afford or
will not provide.’® New York employs the same rationale
to exempt real property of NFPCs and government insti-
tutions from the RPT.

There is no provision in law that permits local gov-
ernments to recover the cost of providing municipal
services from NFPCs and government institutions.!® The
law requires all properties, regardless of taxable status,
to receive the same quantity and quality of municipal
services.!” Providing such services to NFPCs and govern-
ment institutions places an extraordinary burden on resi-
dential property owners and businesses that pay the RPT.
As the Report indicates, nearly 30% of all real property
in New York is exempt from the real property tax base.!
On average, the cost of municipal services to residential
and commercial real property is nearly 45% more than
if all real property were subject to the RPT. We refer to
this tax anomaly in RPT policy as the “RPT Premium.” As
a result, it comes as no surprise that New York is con-
sidered the state with the highest local government real
property taxes in the nation.?’ The State’s high RPT levels
are in direct relationship to the migration of New Yorkers
to states with lower RPT burdens.?!

Attempts to relieve the unfriendly effect of New
York’s high RPT on businesses have inflamed the RPT
Premium on residents and businesses by taking more
real property from the tax rolls. Like many states, New
York offers generous tax incentives (e.g., exemption from
RPT; sales tax exemption on construction costs; mortgage
recording tax exemption) to private businesses looking
to open or expand in the State.?? Regardless of whether
these incentives provide employment opportunities or
increase surrounding home values, they immediately
remove taxable parcels from the tax rolls, thus increasing
the RPT Premium.? For example, the current program
called START-UP NY, a partnership between academic
institutions and start-up companies, grants a 10-year
RPT exemption for businesses that build on or near an
academic institution in the program.?* These economic
development programs, intended to spur private sector
employment, do not take into account the increased cost
of municipal services on account of (i) increased demand
on infrastructure resulting from increased employment,
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and (ii) reduced RPT to local governments by taking real
property off the tax rolls.?®

This is not to say that current law and policy is indif-
ferent to the windfall tax-exempt properties receive from
free municipal services. The RPT, based on 19th and 20th
century tax policy, was effective until the 1970s when
various industries and people began leaving New York
for better economic opportunities.?® In order to revital-
ize the weak upstate New York economy, the legislature
has enacted several economic development statutes that
stimulate building hospitals, shopping centers and edu-
cational facilities.?” But once these parcels start to gener-
ate economic activity requiring municipal services, how
long should the State allow tax abatements to continue?
The question becomes: how is the public well-served if
municipal services are financed by only two-thirds of the
real property subject to the RPT? Without a tax or fee for
municipal services imposed on all developed parcels, the
value of economic development primarily benefits private
sector investors but does nothing for local governments
without a replacement for lost RPT.?

While New York local governments are required to
provide and incur the expense of municipal services to
persons, businesses and institutions in any new develop-
ment without any offsetting revenue, in Massachusetts?*
and New Jersey,® for example, the cost of municipal
services may be exacted from developers. These “impact
fees” or “linkage fees” are outlawed in the Empire State.’!
Instead, New York relies on payment-in-lieu of-taxes
(PILOT) agreements, which attempt to offset a portion
of the lost RPT resulting from policies granting exemp-
tion from the RPT.*? In theory, PILOTs lessen the burden
of local government by requiring the benefited party to
pay a portion of the RPT that would be levied on the real
property, were it subject to RPT. However, as discussed
below, the statutory regime to impose, collect and enforce
payment of PILOTs is weak compared with the in rem
remedies available to levy, collect and enforce the RPT.
Further, PILOTs are subject to diversion from the mu-
nicipal treasury, and their calculation is entirely arbitrary
as a percentage of the RPT.3® And, importantly, PILOT
calculations bear no rational relationship to the actual cost
of municipal services provided or benefits received by
tax-exempt NFPCs and government institutions.

Addressing Inequities in Payment for Municipal
Services

The State is failing local governments by not enact-
ing a legal obligation requiring NFPCs and government
institutions to contribute to the cost of municipal services.
These services include, without limitation, services that
we take for granted: police services and public safety
facilities; fire prevention and protection services and
firehouses; emergency medical services (EMS), includ-
ing specialized equipment and vehicles for all services.
They also include (i) water supply, distribution and
treatment facilities; (ii) sewer disposal and treatment

facilities; (iii) streets, sidewalks, rainwater storm drains,
street lights, traffic signals and signage; and (iv) parks
and public recreation facilities. Public libraries are often
part of municipal services.? Some would argue that local
governments are not particularly burdened by provid-
ing municipal services to tax-exempt institutions. For
example, there may be a little more police work required
for pulling rowdy college students out of village bars at

2 a.m.;® there may be a little more litter in the parks on

a nice summer’s day when the hospital staff takes lunch
outside.* These are nothing more than the unintended
consequences of the presence of a college campus and
health care facility within a municipality. But could the
same be argued when catastrophic events occur on these
tax-exempt parcels? For example, should an oil train
derail and explode on the Capital Region’s transportation
artery” and damage a college campus,® or an aspiring
jihadist trained in ISIS Internet propaganda open fire in a
health care facility,* or protesters displeased with a grand
jury verdict stage a “die-in” on a state or federal highway
disrupting traffic and commerce for hours**—the cost to
the NFPCs and government institutions who benefit from
the police, fire and emergency services who come to the
rescue is zero.

In today’s world, we live in a less secure and po-
tentially more violent society, compared to a century
ago when statutory provisions were enacted to provide
tax-exempt status to NFPCs and government institutions.
Many would argue that these provisions are outdated
and provide no rational relationship between those who
benefit from municipal services and those who pay for
them.! Despite this argument, there is a strong bias
in law that permits the RPT exemption to continue for
NFPCs and government institutions.*?

In Colleges of Seneca v. City of Geneva®3 the Court of
Appeals held a college dormitory built by a private sector
organization on land owned by the college is part of the
realty of the college for real property taxation and thus
deemed owned by the college and exempt from RPT
absent clear evidence of private ownership. In Deromedi v.
Town of Thermopolis* the Wyoming Supreme Court held
that a building purchased by the town of Thermopolis
with a federal community development block grant in
order to house the “Wax Museum of Old Wyoming,”
as well as other cultural and recreational activities, was
exempt from real property taxation as a building being
used for a governmental purpose, despite the fact that
the museum was operated by a for-profit business that
was charging an admission fee and was paying rent to the
town of Thermopolis. These cases also reaffirm that if the
source of payment is the RPT, tax-exempt properties are
under no obligation to pay for municipal services even
if these properties directly benefit from such services.
Currently, the law makes no distinction between real
property taxpayers and non-taxpayers for the purposes of
availability or deployment of municipal services.*® Thus,
police, fire and EMS responders are legally required to
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shut down a binge-drinking party on a small-town college
campus (tax-exempt) with the same allocation of resources
as they would to a hostage/murder and suicide incident
in a shopping center (taxable unless a PILOT is in place)
or a private home (taxable). What legal bases may be de-
veloped to require financial contributions by NFPCs and
government institutions to the cost of municipal services?

Aside from the growing RPT Premium stemming
from the cost burden disproportionality of tax exemption,
many have suggested schemes to better align the costs
and benefits of municipal services among all members of
the public. Such schemes are problematic because (i) con-
sumption of basic municipal services (police, fire, EMS,
etc.) by particular persons and properties is inconsistent
over time, making the measurement of cost and benefit
difficult; (ii) measurement of the cost of a unit of police,
fire, EMS, etc. service needs to relate not only to annual
budget expenses, but also to the future costs of emergency
or catastrophic events; and (iii) significant municipal
services are frequently deployed in poor neighborhoods
where the real property tax generates little or no RPT. One
could argue that the economic impact on local govern-
ments from the Great Recession is cause enough to reform
constitutional and statutory RPT exemptions for govern-
ment institutions and NFPCs. However, although the
growth of the RPT Premium coupled with the effects of
the Great Recession manifest the imbalance between the
cost and benefit of municipal services, remedying fiscal
stress is not a legal basis on which to compel NFPCs and
government institutions to pay for the cost of municipal
services.*®

Recognizing the lack of payment toward municipal
services, the cost-burden on local governments and the
growing RPT Premium on individuals and small busi-
ness, some governments have entered into cost-sharing

agreements, such as PILOT agreements, with NFPCs

and government institutions.*” These PILOT agree-
ments attempt to offset the burden of the RPT Premium
by requesting that tax-exempt NFPCs and government
institutions contract with their local municipality to pay
some portion of what their RPT would be.*8 What seems
like a good idea in theory does not, however, translate
well into legally sustainable cost-sharing arrangements.
Beyond regulating PILOTs in the context of economic
development, there is no statutory authority that recog-
nizes PILOTs as legally binding, valid and enforceable
cost-sharing agreements with NFPCs and government
institutions. State law fails to address how PILOTs are au-
thorized by the parties involved, on what basis payments
to the local government are measured, how the payments
are calculated, and when, how and from what specific
source, if any, payments are made, or how payments are
enforced. These matters are left to the discretion of the
taxing jurisdiction and tax-exempt party to include in the
four corners of their PILOT contract, therefore failing to
create a uniform way to institute cost-sharing agreements.
PILOTs to pay for the costs of municipal services are en-
tirely voluntary gestures by tax-exempt institutions. Why
would an NFPC pay the equivalent of an RPT when it can
receive municipal services for free?

APILOT is a poor scheme to alleviate the RPT Pre-
mium for local taxpayers. A PILOT assumes an NFPC
or government institution would pay the RPT, but for
the RPT exemption. As a matter of law, this assumption
is wrong. The design of a PILOT agreement is to simply
return a portion of lost RPT to the local municipality
without regard to any other factor, including the correla-
tion between the cost and benefit of the municipal service.
The city of Syracuse has a PILOT program with Syracuse
University, as does Cornell University and Ithaca College
with its local municipalities.®

Table 150
Voluntary Payment Arrangements Between Municipalities and Nonprofits in New York State
Nonprofit | Municipalities Amount Note
C 1 ;l"or(rgl.otkm? I(t:}? e Part of ten-year PILOT agreement entered
U‘r’lri“er . Y q }ti © S ;Ca'l $1.9 million (2008); $1.6 million (2009). | into in 2007. PILOT is based on what the
verstty - fand frhaca schoo University thinks it can afford.
District
Tompkins $355,295 (2011); between 2003 .
Ithaca County, Town of | and 2011, Ithaca School District has F}}lgggﬁz b:f:j)cllu(;ﬁaril Kkeeping apartments
College Ithaca, and Ithaca | received $1.6 million and the Town and on the ta f rolls since 2}603 ping ap
School District County have received $1.3 million. '
$500’003 Eergiarf; Coftsf?.b ove flSIOf’OOO The approximately $1 million/year the City
etiirec by ATy Tob tra e CONLEol for is receiving from SU represents only a small
Syracuse Citv of S Carrier Dome events; CPl-adjusted pay- t of th hly $24 million in t
. . y of Syracuse L . part of the roughly $24 million in taxes
University ments to university-area neighborhood the City has estimated that the University
groups (adjusted annually; $368,000 as would generate if it were not tax-exempt.
of 2011 survey).
Source: Lincoln Land Institute (PILOT Agreements as of 2011)
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Does the PILOT agreement with Syracuse University
sufficiently cover its costs associated with the necessary
police, fire and EMS responses to sorority and fraternity
parties? Because PILOTS are only voluntary arrange-
ments enforceable in a civil action for monetary dam-
ages (unlike the RPT, which is enforceable through a
lien on real property), PILOT agreements fail to provide
the security of pledged revenues to local governments.
Further, their duration is often not more than one fiscal
year. Additionally, NFPCs and government institutions
are not above withholding PILOT payments when they
are displeased with local municipalities.”® Akron Gen-
eral Medical Center, for instance, is holding its PILOT
payment hostage from the Ohio State Tax Department
because the state and the hospital disagree as to whether
the hospital’s “fitness center” is subject to the RPT.>? This
uncertainty surrounding PILOTSs frustrates local govern-
ments in their attempt to budget accurately and plan
for the long-term. How would any government survive
if paying taxes becomes nothing more than a voluntary
gesture?

In addition, it is also doubtful whether municipalities
could ever receive the equivalent of RPT through a PILOT
program. A recent Florida Appellate Court decision has
prohibited PILOT programs where the PILOT agreement
requires a party to make payments that are the equivalent
of ad valorem taxes that would otherwise be due but for
a statutory tax exemption.”® The Florida Appellate Court
has certified this question to its Supreme Court to deter-
mine whether such agreements violate state statutes that
provide organizations tax-exempt status.> An affirmative
decision by the Florida Supreme Court would create a
precedent for other states to invalidate PILOT agreements
should their terms require the equivalent of ad valorem
taxes. As a result, municipalities would never be able to
receive the equivalent of the RPT through PILOT pro-
grams.

To develop a model correlating costs and benefits
of municipal services upon which to construct a statu-
tory regime obligating NFPCs and government institu-
tions to pay for municipal services, we should look to
those municipal services that are measurable based on
consumption, special benefit and use, and for a statutory
regime that already exists to measure costs and benefits.
A cost/benefit model already exists for several forms of
services, such as: (i) utility services (e.g., water, sewer and
electric), whereby ordinances authorize rates by using a
metering device and allocate capital costs to a “basic fee”
to the consumer; (ii) optional services (i.e., toll roads)
charging the consumer only if said consumer exercises
the right to consume the service; and (iii) special benefit
charges or user fees. Courts have upheld these models
reasoning that assessments and user fees do not constitute
a tax, and, as a result, may be imposed on all benefited
properties, tax-exempt or not.% It makes no difference
that assessments or user charges for these services had

been previously collected via the RPT and collected along
with the RPT.>® The courts do not dispute the validity of
the assessment or user charge because either no service
was in fact performed (so long as it was made available)
or because the benefit was only a personnel service rather
than a physical improvement to real property.”” This cost/
benefit model is a product of the post-World War II trend
in the United States to assess the cost of government
based on the consumption of municipal services and the
receipt of special benefits, rather than relying solely on
the revenues of the RPT.%® Since special assessments and
user charges have become a legally recognized method of
raising local government revenues, without being con-
sidered an illegal tax, the cost/benefit model should be
implemented in order to charge NFPCs and government
institutions for the benefits of essential services (police,
fire, EMS, etc.) that they receive.

A Model Law for NFPC/Government Institutions
to Pay for Municipal Services

The new model to determine the financial contribu-
tion of NFPCs and government institutions toward mu-
nicipal services is derived from a cost/benefit theory and
principles of pay-as-you-go for consumption of municipal
services. The model is unlikely to be considered a tax, the
most likely challenge to a state law imposing assessments
and user fees on the tax-exempt for municipal services.”
The parameters of a cost/benefit assessment/user fee
legal regime for NFPCs and government institutions are
not difficult to understand and formulate. Initially, we
discard those parameters that have questionable constitu-
tional footing or fiscal sustainability.

First, we must discard the parameters that take into
account the NFPCs” and government institutions” wealth
or income. Governmental charges based on wealth or
income are in the nature of taxes, from which NFPCs
and governmental institutions are exempt. While charg-
ing a user fee only to entities such as the Ford Founda-
tion, Rockefeller Foundation or SUNY campuses, which
possess great wealth and may generate income from
quasi-for-profit activities, is tempting, there is no sound
legal foundation for this position. Equal Protection claims
could be raised by these NFPCs and government institu-
tions for discrimination in assessing costs based on their
wealth or income because of the absence of any rational
relationship between wealth/income and the value of the
municipal services provided. The only way for the local
government to charge for municipal services based on
the tax-exempts” income or wealth is through voluntary
agreements with said institutions (see supra Table 1).

Second, PILOTS fail as a parameter because there is
no rational relationship between a percentage of the RPT
and an allocable share of the cost of municipal services
received.®” These voluntary agreements lack a substantial
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nexus to measure financial contributions to the cost of
municipal services.®!

A statute requiring NFPCs and government institu-
tions to pay special assessments or user fees for the ap-
plicable costs of the municipal service provided is likely
to withstand legal challenge if the statute provides that:
(i) the assessment pays for a specific benefit, not a general
service, and is therefore not a tax (even though it may be
collected and enforced like the RPT); and (ii) principles of
equity require that the beneficiary pay its fair share of the
cost where the charges bear a reasonable relationship or
substantial nexus to the benefit received under the same
Due Process (and 5th Amendment “takings”) and Equal
Protection (14th Amendment) principles.®?

New York law must be revised, although not much,
in order to require NFPCs and government institutions
to pay special assessments and user fees for municipal
services. Legal procedures to impose special assessments
and user fees for “improvements” to real property within
designated assessment districts or areas presently exist
for counties, towns and villages.®® These procedures do
not exist for cities, forcing cities to rely, by statute, on the
Home Rule Law and state legislators to replicate local
laws that are provided for other municipalities. These
statutes define ‘improvements’ in terms of fixed physical
assets attached to the benefitted real property subject to
the applicable special assessments and user charges.** The
definition of “improvements” needs to be expanded to
include services, as well as fixed physical assets. Essential
services would then be within the scope of the definition,
including police, fire protection and EMS.

Determining a measurement for police, fire, EMS,
etc. services is the most challenging task when amend-
ing municipal statutes. Current law speaks of measuring
assessments for improvements in terms of front footage,
an area of the parcel and ad valorem assessed value. These
archaic measuring methods would fail to measure police,
fire, and EMS protection from which to calculate the cost
that should be assessed. For example, a large college
campus of several acres in area may never require more
than the college’s own “campus police.” Why would the
college pay for local government policing it does not need
based on the size of the campus? Similarly, a medical
clinic having only 30 or 40 feet of street frontage, but full
of disabled persons, may be the scene of a three-alarm fire
requiring numerous police, fire and EMS personnel for
several hours to save lives and property. A fee for munici-
pal services based on front footage would be inequitable.

Certain municipal services, however, can be easily
measured based on consumption in order to determine an
assessment or user fee. The cost of driving on the Thru-
way depends on the length of the trip and what bridge
is crossed. Water and sewer services are measured by
the amount of water/effluent flowing through a meter.

It is also worth noting that 75 years ago water services

were assessed on an ad valorem basis (i.e., a percentage

of the assessed value of the property, without regard to
consumption of water). As technology improved, water
and sewer could be measured by metering and priced to
the consumer through assessments and user charges on
a pay-for-what-you-use basis. Such assessments and user
fees are also not subject to the New York “tax cap.”®

How could a local government “meter” police, fire,
and EMS services? You do not need to reinvent the wheel
in order to determine the cost of services provided to
these NFPCs and governmental institutions. It would
simply require a “pay-as-you-use” meter similar to that
used by utilities and the EZ-Pass system. Such a system
could be based on the “billable hours” of dispatching
various staff to the NFPC or government institution for
each emergency situation. First, the system would require
a determination of the hourly rate of the various police,
fire and EMS employee-titles. Where the employees are
salaried, simply calculate the hourly rate by dividing the
salary over 365 days. Next, take this daily rate and mul-
tiply it by the number of hours per shift. Each employee
title (e.g., chief of police/fire, detective, “rookie” officer)
would then have its own billable hours that could be
metered per dispatch. Each police, fire and EMS depart-
ment would be required to keep logs of each dispatch that
outline the number and title of each officer that responds
to a call and the length of time they remain on the scene.
This information would be possible to track because each
police, fire and EMS vehicle would be equipped with
a GPS system. Currently, many small towns in Massa-
chusetts are using GPS systems to improve the dispatch
system.® The city of Boston is now considering their
use.®” This system could easily expand to include tracking
time spent at locations for calls to NFPCs or government
institutions. Additionally, the use of drones is currently
being explored by police departments (City of Baltimore)
and federal enforcement agencies (Department of Home-
land Security) for high-risk responses.®® As mentioned
earlier, government institutions are often the location
of mass shootings and the targets of terrorist organiza-
tions.® These drones could be used to monitor high-risk
responses at these government institutions. The total cost
of those on the scene would then be billed to the NFPC
or government institution. Responses to a homicide or
major fire, for instance, would be more expensive as these
events would require a large dispatch of multiple officers,
detectives, firefighters and the chiefs of police and fire
departments. Yet, these expenses would be in an equitable
relationship to the services received.

In addition to the charge for municipal services
actually consumed, NFPCs and government institutions
could be charged an “administrative fee” and “reserve
fund fee,” i.e., fees that reflect: (i) the cost of administra-
tive charges associated with metering and billing munici-
pal services, and (ii) the reservation of funds for use in
responding to catastrophic incidents. Administrative fees
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are routinely charged by utility companies in addition to
the charge for the product consumed (e.g., water, electric-
ity). In the current age, exploding oil tankers, campus
protests and open fires inside buildings are recurring
catastrophes. The reserve fund fee can be calculated as

a fractional share of the future value of the cost of such
catastrophic costs associated with an emergency based

on the probability of its occurrence or a flat rate fee that is
divided between all NFPCs and government institutions
within the municipality. Reserve fees could be charged
monthly and placed into a reserve fund established by the
local government or a consortium of local governments.
Like the State Retirement Fund, once the accumulated
accrued future costs are fully funded in the reserve, the
reserve fee can be reduced or eliminated. Here, the benefit
to local governments is fiscal and in the best tradition of
“pay-as-you-go” public finance law. The cost of respond-
ing to future emergencies should not cause significant
annual budget disruptions as it can be paid from reserves.

Finally, NFPCs and government institutions could
also be charged for the cost of equipment associated with
police/fire/EMS services, the same way doctors and hos-
pitals charge patients per vaccination, bandage, tongue
depressor, etc. Here, along with the metering charges,
the NFPC or government institution would receive a
charge for the equipment used while police/fire/EMS
are dispatched to an NFPC or government institution.
These charges could include costs for ammunition and
bulletproof vests, if the dispatch involves a shootout, or
replacement fire suits, where the suit is damaged while
responding to a fire. Billing for these charges could even-
tually lead to a new line of insurance to cover the costs,
thereby alleviating some of the burden on these NFPCs
and government institutions that supporters claim is so
desperately needed.

This method would be codified and enforced via the
court. Parties that fail to pay their assessments or user
fees open themselves up to civil actions. Where NFPCs
and government institutions receive state financial aid,
the statute could provide a state intercept remedy so that
assessments and user fees are first paid to the local gov-
ernment from the state aid. A strong enforcement statute
would make assessment and user charges enforceable in
rem, similar to water and sewer assessments.

Shifting Power and Responsibility to Determine
Tax Exemption

With the amount of fiscal stress that is placed on
local governments to pay for municipal services, local
governments should have the legal option to determine
the extent to which NFPCs and government institutions
are tax-exempt. As previously noted, the State Constitu-
tion exempts NFPCs, and the RPTL exempts government
institutions, from the RPT, but neither law provides relief
from lost RPT tax revenue. In Connecticut and Rhode

Island, both states have similar laws that exempt NFPCs
and government institutions from the RPT, but unlike
New York, both states provide a local remedy to alleviate
lost RPT.”? Connecticut subsidizes 77% of lost real prop-
erty tax revenue to each local government, while Rhode
Island subsidizes 27%. Here, state policy recognizes that
local governments require an offset from tax exemption to
provide mandated municipal services in a fiscally sound
manner.”!

State authority to grant RPT exemptions could be
transferred to local governments, empowering them to
determine if additional revenues need to be generated
from the tax-exempt institution to fund basic municipal
services. In 2002, voters in Virginia approved a referen-
dum amending the state constitution to require that RPT
exemptions be granted by local governments rather than
by state law.”? Using this new power, the Board of Su-
pervisors in Fairfax County adopted a law requiring all
future real property acquired by NFPCs to be subject to
the RPT.” It is argued here that local governments under
state law should be empowered to determine the extent of
exemption from the RPT.”4

Focusing on a user fee concept, the mayor of Pitts-
burgh proposed a “Post-Secondary Education Privilege
Tax,” a 1% tuition tax levied on local university and
college students.” Such a user fee seems quite equitable:
Pittsburgh is home to 85,000 students at 10 universities
and colleges; 40% of the City’s real property is exempt
from the RPT.”® The city argued that the 1% tuition tax
was required because students used municipal services,
roads, police and fire protection, and should contribute
toward their cost.”” But the NFPC and government insti-
tution lobby is strong and powerful; it opposes shifting
costs of municipal services for the usual reasons any in-
stitution would oppose new fixed costs.”® A compromise
may be crafted on the basis of best practices in corporate
citizenship: can major economic institutions (e.g., medi-
cal and educational institutions) that have become the
core economy of 21st century urban centers continue to
receive municipal services for free without compromising
the availability and quality of those services? Consider
the state of municipal services in Detroit before the city’s
bankruptcy filing.””

Protecting First Amendment Rights—Je Suis Charlie!

The terrorist attack on the offices of Charlie Hebdo in
January 2015, which left a number of people wounded or
dead, was an attack on the freedom of speech and free-
dom of expression.® The founding fathers intended that
our First Amendment Rights be treated as fundamental
individual rights. The people’s exercise of these rights on
college campuses, in health care facilities, in museums
and in government facilities is critical to the development
of civilization in an open society. Curtailment of these
rights on these properties for fear of injury or death is
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detrimental to the principles our founding fathers envi-
sioned when writing the First Amendment, yet NFPCs
and government institutions are the known targets of
organized global terror. Can there be any basis in equi-
table cost analysis, especially after the attack in Paris, to
conclude that NFPCs and government institutions should
continue to contribute nothing toward the cost of mu-
nicipal services, particularly police, fire and EMS? How
long will voters and taxpayers tolerate the increasing RPT
premium for defending these freedoms on land that bears
none of the cost? Is there a lawmaker brave enough to
draft the model law we have presented?

Municipal Services as a Consumed Commodity
Used and Paid for by All

The model law described above acknowledges that
in a diverse and transparent urban society, clinging to
the 19th century concept that municipal services are paid
exclusively or primarily through the RPT, with no conse-
quence to tax-exempt entities and properties, is grossly
unfair and economically disabling to property subject to
the RPT. New York is no longer mostly made up of large
private businesses that could fund the revenues required
for all municipal services for the small population that
existed 150 years ago. A continuation of this status quo
will only increase the RPT Premium, contribute to mak-
ing New York uncompetitive both nationally and globally,
and foster abuse in claiming tax-exempt status to avoid
the RPT.

Local government is the provider of essential ser-
vices everyone uses and needs. It must be viewed like
any other entity that sells goods and services: if you use
it, you pay for it.®! The ability to measure and price all
municipal services is a somewhat new fiscal concept. Yet
focusing on refinement and implementation of “you use
it, you pay for it” should stimulate policy makers and
legislators to move to enact the model. Finally, we should
wean ourselves from the time-honored but now empiri-
cally proven false notion that NFPCs and government
institutions save local governments money by providing
services governments cannot or will not provide. SUNY
produces skilled workers, but many of them move out of
state. PILOTs for economic development fatten corporate
profits, not local government revenues. Little of the gen-
erosity to tax-exempt institutions benefits local govern-
ments. Failure to defend First Amendment freedoms in
the threat of organized global terror is unacceptable. If
we want vibrant communities throughout New York, it is
time the tax-exempt pay their fair share.
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